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THE LATE LEWIS H. SANDFORD, 


ONE OF THE JUSTICES OF THE SUPERIOR COURT.* 


Lewis Hatsry Sanprorp was born on the 8th of June, 1807, at the 
town of Ovid, in the county of Seneca, in this State. His mother 
still resides on the spot where he was born, which is in the northern 
part of the new town of Lodi. His father, Dr. Jared. Sandford, was 
one of the most distinguished physicians in Western New York, but 
the severe labors of his extensive practice occasioned his death in 
1817, at the early age of 42. Doctor S. was born at Southampton, 
Long Island, where his paternal ancestors had resided from the mid- 
dle of the 17th century. This family of Sandfords was an offshoot 
from an English family of distinction residing in Shropshire, near 
Shrewsbury, and it is a remarkable fact, that the lineal heir male of 
the family is at this day residing upon the manor granted in 1066 by 
William the Conqueror to their direct ancestor, Nicholas de Sandford, 
and that the property has not been out of the family from that day to 
this, except during occasional short intervals of attainder or confisca- 
tion. The mother of Doctor S. was descended from Thomas Halsey, 
one of the first settlers of Southampton, who came there in December, 
1639, and with eight others received the title of the town lands from 
' the Indians, 

The mother of the subject of this notice, Sally Radley Halsey, was 
the daughter of the Hon. Silas Halsey, who was the great-grandson of 
Daniel Halsey, another of the first settlers and of the eight grantees 
of the Southampton lands. 

Judge Halsey was a physician, and a man of high standing in 
Suffolk County, in which he held, for a time, the office of Sheriff. In 
1793, when Western New York was a wilderness, he executed the 
bold resolution of removing his family and fortunes to the Lake 
Country, and settled on the military tract, where he died 40 years 





* This Memoir is prefixed to the fifth volume of Sandford’s Reports, recently 
published, and is understood to be from the pen of Mr. Justice Duer. It is 
republished by permission. 
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afterwards, and where the subject of this memoir was born. There 
were but three or four white families at that time between Cayuga 
and Seneca Lakes. Judge Halsey was a man of great political 
eminence in his time, of the Jeffersonian school, and was a Judge, a 
Senator, Member of Congress, &c., &c., and his family retain an 
extensive influence in that portion of the State. 

The widow of Dr. Sandford married Dr. John L. Eastman, a 

hysician of excellent standing and character. The guardians: of 
wis H. Sandford were his mother and Dr. Eastman. 

Young Sandford pursued classical studies in a common school, for 
about two years, first in his own neighbourhood, and then in the 
village of Ovid. He then continued those studies for some time 
under Dr. Eastman. In December, 1820, he went to Cayuga Aca- 
demy, at Aurora, where he continued over a year and a half, under 
the care of the Rey. Salmon Strong. He made such rapid proficiency 
in his studies, that in September, 1822, though only fifteen, he was 
admitted into the Junior Class at Hamilton College. 

There was a curions incident connected with his entry into College. 
In the spring of 1821, he wrote to a relative, several years his senior, 
who was a Freshman, informing the latter that he intended to enter 
the Sophomore. Class in that College a year from the next fall, and 
asking for information as to the studies pursued during the Freshman 

ear. The relative, in reply, sent a catalogue containing the schedule 
of the College studies, but spoke sneeringly of his young friend’s idea 
of entering Sophomore in a year, and tauntingly asked, “* Why not 
enter Junior ?” | 

The ambitious youth was highly indignant at this treatment, and 
after carefully examining the list of studies for both Freshman and 
Sophomore years, he resolved to accomplish them all in the ensuing 
fifteen months, and thus to enter Junior into the very class of which 
his relative was a member. He succeeded so well that he was fully 
prepared for the Junior Class nearly four months before the beginning 
of the College year. The close application by which this was accom- 
plished, and the labors of the Junior year in the higher mathematics, 
which at that time were the standard of merit in Hamilton College, 
and were very arduous for a boy of fifteen, were permanently injurious 
to the health of the young student. 

In the winter of 1823-4, he became involved in the difficulties 
which led to the decline of the College for many years, and though 
his participation in them was ostensibly excused, it was visited upon 
him so palpably in the distribution of the College honors preliminary 
to the graduation of his class, that he left Hamilton in disgust, and 
early in 1824 entered the Senior Class in Union College, and gradu- 
ated there in July of that year. 

He was originally destined by his friends for the medical profession, 
but before going to College he had resolved to study law. In Sep- 
tember, 1824, he entered the law office of Daniel Kellogg, Esq., of 
Skeneateles, Onondaga County, in company with a friend and class- 
mate (Samuel A. Porter, Esq.), who resided in that nlace. In a few 
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days, a severe attack of ophthalmia drove him home, and after a long 
confinement, it was not till January, 1825, that he was so far 
recovered as to return to his studies. 

Mr. Kellogg was a successful lawyer, of great eminence, and distin- 
guished for his thorough knowledge of the law of real property, for 
his exact method, and his untiring industry. The influence of his 
example upon an ambitious student of 17, and the thorough course of 
reading which Mr. 8. pursued under his direction, did much to form 
the character of the latter both as a man and a lawyer. In less than 
six months he had acquired the entire confidence of Mr. Kellogg, so 
that from that timé forward he was intrusted with the management of 
his private affairs in his absence, and put in charge, as managing 
clerk, of all his office business. 

These duties were such as to leave him no time for study except in 
the evenings; and he has often remarked, that had he not read 
history, biography, and miscellaneous books with uncommon diligence, 
from the time he was ten years old until he left College, he never 
would have had an opportunity to have learned anything out of his 
profession. 

He was entitled to his admission at August Term, 1827, but being 
then litthke more than twenty years old, he deferred it till February 
Term, 1828, when he was admitted an attorney in the Supreme Court 
and a selicitor in Chancery. In October, 1830, he became a coun- 
sellor. 

Upon his admission, Mr. Kellogg relinquished his professional 
business to his son and Mr. Sandford, who for six years conducted a very 
extensive business together. From causes which need not be stated, 
almost the whole labor of this partnership fell upon Mr. 8., together 
with a load of anxiety which in a few years became oppressive. A 
succession of bilious fevers, and an attack of dyspepsia which nearly 
destroyed him, and from which he never fully recovered, combined 
with these circumstances to induce him to dissolve his connexion with 
the junior Mr. Kellogg, in April, 1834. He continued his practice at 
Skeneateles for five years subsequently. 

In the meantime, his industry, attention to business, and legal 
acquirements, had given him a high standing in his iyo 
especially in the department of equity, so that, in 1835, when it was 
expected that a bill then. proposed in the legislature for creating 
several Vice-Chancellors would become a law, Mr. 8., though not yet 
28 years old, was very generally designated as one whose appointment 
to the office would be eminently proper. 

From 1829 onward, he was a very active politician in the demo- 
cratic ranks, devoting his time and means most liberally and ardently 
in the cause. 

His exertions were rewarded with the warm regard of his political 
associates, as may be illustrated by a single fact. In September, 
1834, at an immense meeting of the democratic young men of the 
county of Onondaga, Mr. S., without any intimation to him, or any 
expectation of it on his part, was made President of the Convention, 
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with eighteen Vice-Presidents, every one of whom was his senior in 
— In the spring of 1839, a law was passed creating an assistant 

ice-Chancellor in the first Judicial Circuit, and Murray Hoffman, 
Esq., was appointed to fill the office. Mr. Sandford was invited by 
Mr. H.’s partners (James L. Graham, Esq., and Edward Sandford, 
Esq., a brother of Mr. S., now in the front rank of the New York bar), 
to take the place of Mr. II. in their office. He accepted the invitation, 
and commenced business in the city of New York in May, 1839. In 
the arrangement of the praetice in their office, Mr. S. took the exelu- 
sive charge of the equity business of the firm, and devoted himself to 
that department alone, as Iong as he continued to praetise his profes- 
sion. For four years the partners transacted a very large and inereasing 
professional business. The health of Mr. S. sank under his Jabors, so 
that in the fall of 1842, he was peremptorily ordered to relingish them 
by his medical advisers. At this juneture, Mr. Hoffman’s term of 
office had expired, and a change in the political ascendancy of the 
State precluded his re-appointment, although Mr. S. and nearly all the 
democratic lawyers exerted their influence, and Mr. 8. went personally 
to Albany to effect that object the spring preceding. Solicited by 
Mr. Hoffman and many others, and flattered with the belief that the 
absence of care and anxiety in a Judieial station would enable him to 
discharge its duties with a tolerable degree of health, Mr. Sandford. 
became a candidate for the assistant Vice-Chaneellorship, and 
received the appointment from Governor Bouck, and the Senate, in 
March, 1843. He was then only 35 years of age, and his duties were, 
next to those of the Chancellor, more responsible and arduous than 
those of any Judge in the State. 

In discharging them, he gave entire satisfaction to the bar and the 
public, and became so popular as a Jndge, that on a vacaney occurring 
in the office of Vice-Chaneellor of the tirst Cirenit {a post of greater 
emolument and higher in rank), the bar was unanimous in recom- 
mending him for that place. 

In May, 1846, he was aceordingly appointed Vice-Chancellor by 
Gov. Wright and the Senate, to take effect from October 4th, 1846, 
the expiration of the incumbent’s term. On that day he entered upon 
the duties of that office, and continued to perform them till July 5th, 
1847, when the office itself was terminated by the New Constitution. 

Mr. &. was early designated to be one of the Judges of the New 
Supreme Court, and was tendered a nomination. He was also a 
prominent candidate in the State for Judge of the Court of Appeals. 
He declined the nomination for the former office, and to be a candi- 
date for the latter, believing that the salary offered would be insuffi- 
cient to support his family in the city of New York. 

Chief Justice Jones declining to be a candidate in the Superior 
Court, Mr. S. was unanimously nominated as Justice of that Court, 
and elected on the 7th of June, 1847, by a large majority over his 
competitor. Many, in the Convention, of his political opponents were 
desirous to nominate him, and he received a large vote from the Whig 
party at the polls. 
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How ably and successfully he discharged his duties as a Judge 
appears from the Reports which he has published, which are held in 
high estimation by those most capable of judging of their merits, not 
only in this State, but it is believed, throughout the Union. These 
are four volumes of Chancery Reports, containing his own decisions as 
Assistant and Vice-Chancellor, and four volumes of Cases in Law and 
Equity in the Superior Court, and in these, the opinions delivered by 
himself are not the least valuable of those which they contain. To 
those who have examined his volumes with any attention, it is need- 
less to say that he stands in the very first class of faithful and skilful 
Reporters. His statements, in each case, of the facts, of the questions 
raised, and of the arguments of Counsel, are distinguished by their 
entire accuracy, and by their lucid and comprehensive brevity. The 
points decided are extracted, by a masterly analysis, from the 
opinions delivered, and are stated, in the preliminary abstracts, with 
admirable precision. He is trustworty in the fullest sense of the 
term, and the value of this praise will be understood when it is 
remembered how frequently Counsel, and even Judges, have been 
betrayed into error by the prefatory or marginal notes of undiscerning 
or careless Reporters. 

The judicial labors of the deceased ended with the term of June, 
1852, and at the close of that month he left the city on an excursion 
to the Western States. His health, when he left, seemed to be some- 
what better than usual, but his constitution, originally delicate, had 
been shattered, in preceding years, by repeated attacks of illness, and 
it was evident to his brethren and friends, that he held his life by a 
most precarious tenure. It was thought that his next attack would 
probably be fatal, but little did they apprehend how soon the antici- 
pation would be realized. On his homeward journey, he was seized, 
on the evening of the 25th of July, at Toledo (Ohio), with a disease 
which resembled, if it was not in fact, the Asiatic cholera, and on 
Tuesday, the 27th, after an illness of scarcely more than thirty-six 
hours, he yielded his spirit to his Maker. Tis death was worthy of 
his life. It was that of a Christian. It was more than peaceful; it 
was full of faith and hope. 

We shall not attempt to portray the deep emotions of grief with 
which the intelligence of his death was received by his family, his 
brethren, and his intimate friends ; but it was not to them that such 
emotions were confined—the greatness of the loss was felt and 
deplored, not only by the profession to which he belonged, but by the 
entire community ; and for several weeks after his decease, the public 
— abounded with manifestations of the admiration felt for him 

iving, and of the wide-spread sorrow and regret which his unexpected 
and premature death had oecasioned. 

On the 4th of August a convention was held at Albany, pursuant to 
an act of the legislature, of the Justices of the Supreme Court of the 
State, and of the Superior Court and Court of Common Pleas of this 
city, for the purpose of revising and amending the rules of practice, 
and, as soon as the convention was organized, Mr. Justice Duer 
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introduced, with appropriate remarks, the resolutions that follow, and 
which, on his motion, seconded by Mr. Justice Parker, were unani- 
mously adopted. They are now republished, from the conviction of 
their author that they express, without exaggeration or flattery, the 
deliberate judgment of those by whom they were passed : 


Resolved, That the recent death of Mr. Justice Sandford, in the midst of an 
honorable and most useful career, in the prime of his life and the maturity of his 
powers, is deeply lamented by his brethren of the judiciary, who are now assembled, 
and is pocioon | by them, not only as an irreparable loss to his family and friends, 
but as a public calamity. That while his family and personal friends cherish, in 
their grief, the remembrance of the virtues which he displayed in private life, and 
which won for him the esteem and love of al! to whom he was intimately known, the 
public is called to deplore the loss of one of the most accomplished jurists and 
enlightened judges that our State or age has produced, distinguished by. the depth 
and accuracy of his professional learning, and by the admirable skill and judgment 
with which it was applied ; by his habits of patient inquiry and laborious research ; 
by his logical powers of scientific analysis, lucid development, and exact discrimina- 
tion; by his uoremitting diligence, rigid impartiality, and stainless integrity, and in 
the public discharge of his judicial functions by the mingled dignity and suavity of 
a deportment that, while it conciliated affection, exacted obedience and enforced 
respect. 

Resolved, That, in testimony of our respect to the memory of our deceased brother, 
and of our grief for his loss, we will wear the usual badge of mourning for three 
months; and we recommend that the same be worn for the same period by the 
members of the judiciary and of the bar throughout the State. 

Resolved, That an engrossed eopy of these resolutions, signed by all the Judges 
who are present, be transmitted to the bereaved family of the deceased, with the 
assurance of our profound sympathy in their affliction, and of our earnest hope and 
prayer that the.God of mercy, who chastens those whom he loves, will, in due 
season, pour into their hearts that full and abiding consolation which He alone can 

ive. 

Resolved, That these resolutions be entered in the journal of our proceedings, and 
that the Chairman and Secretary cause them to be published, pfoperly attested, in 
the newspapers of this city and of the city of New York. 


D. P. Incranam, Joun WILEARD, 
Cuas. P. Daty, Wy. Mirtcue tt, 
Ww. W. Campsett, James J. RoosevE.t, 
Wm. H. SHankuanp, Moses TaceGart, 
Cuar.es Mason, Ricu'p P. Marvin, 
ScuvuyLer Crippen, James G. Hoyt, 

T. R. Strone, F. W. Hussarp, 
W. F. ALLE, Ira Harris, 
Amasa J. Parker, Jno. Durr, 

S. B. Strone, A. B. Hann, 

C. L. ALLEN, Danten Pratt. 


JOHN WILLARD, President. 
Natuan Howarp, Jr., Secretary. 


The undersigned, Justices of the Superior Court, not having been 
present at the convention at which the preceding resolutions were 
adopted, concur entirely in them, and unite in the expression of sym- 
pathy with the family of the deceased. 

Tuos. J. OAKLEY, 
J. 8. Boswortu. 
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Judge Sandford was a communicant in the Protestant Episcopal 
Church, and, for several years previous to his death, a meiaber of the 
Vestry of the Church of the Ascension in this city. The rector of that 
church, the Rev. Mr. Bedell, as soon as he received the mournful 
intelligence of his death, communicated the fact to his Vestry in a 
letter containing a beautiful delineation of the religious character of 
the deceased, and a brief but affecting narrative of the circumstances 
of his death. From. this letter, in justice to the memory of the 
deceased, we extract the following passages :— 


Our faith im the general truth of Christianity, and especially in the gospel of our 
Saviour, may well be strengthened by reflecting, that in the prime of intellectual 
power, accustomed to weigh evidence and pronounce decisions of the highest quality 
for wisdom, Judge Sandford became a Christian. During my absence, under the 
faithful ministry of our esteemed friend and his, the Rev. P. P. Irving, Judge Sand- 
ford was baptized, and became a communicant. At that time the course of profes- 
sional study led him to investigate Episcopacy, and he became by conviction what 
he had previously been by convenience, a Protestant Episcopalian. To this con- 
clusion he gave public sanction by taking the first opportunity after my return to be 
confirmed. 

You have witnessed his fidelity.and consistency as a Christian. They were, 
indeed, to have been expected where the Holy Spirit had brought such intelligence, 
habits of judgment, and decision of character “ unto the obedience of faith.” 

He left the city late in June, in usual health. At Milwaukie he was very ill, but 
recovering, commenced his homeward journey. At Toledo, on Sunday, 25th July, 
he felt so well as te prepare for attending divine service ; but being prevented, by the 
sudden indisposition of his wife, he remained at the hotel, uniting with her in the 
morning service, and reading a sermon. During the succeeding night his disease 
returned with violence. On Monday morning he anticipated the fatal termination, 
and with perfect calmness and composure prepared himself for it. He said, “I have 
looked death in the face before, and am ready to mect it now.” His mind remained 
unclouded to the close. His faith in the Saviour did not waver. Except when 
sending tokens of his love to his absent children and relatives, he was constantly 
engaged in prayer. He sent me the encouraging message, “ Tell Mr. Bedell that [ 
trust m Christ, and die happy.” His hopes continued fixed on the Redeemer, and 
his last words indicated a foretaste of that happiness which is the believer’s portion 
in the presence and love of Christ ; for his eye was lighted as from cnthaigated glory, 
whilst, with failing breath, he said, “I see my God and Saviour!” and so, on Tues- 
day, the 27th July, 1852, at noon, in the 46th year of his age, he fell asleep in Jesus. 

Such a life excites our emulation and encourages our industry. It teaches by its 
earnestness. The busiest may be faithful in their calling, and yet find time for 
religion, and save time to fulfill all its obligations. 

Such a death confirms our faith in Christ, and enlivens our hope whilst possessing 
his promises. 

Both the life and death of such a man deserve commemoration. 


Early in life, and before he attained the age of twenty-two, Judge 
Sandford was united in marriage to Miss Laura Porter, a daughter of 
Dr. Alanson Porter, of Williamstown (Mass.) The marriage was, in 
all respects, fortunate and happy. This lady and four of their children 
survive to deplore his loss and cherish the remembrance of his virtues. 

Although the opinions of Judge Sandford, as they appear in his 
reports, are the most enduring monument of his abilities and learn- 
ing, it was in the hearing of causes, whether at nist préus or in equity, 
that his eminent qualities as a judge were most conspicuously dis- 
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played. It was then that his thorough knowledge of his profession, 
in its practice as well as in its principles, of the rules of evidence as 
well as of law, were most apparent; and in the clear, prompt, and 
decisive application of his knowledge to the questions that arose before 
him, he has rarely been excelled. His penetration, although, in a 
measure, the fruit of study and experience, seemed almost intuitive, 
and it enabled him, on numerous occasions, to extricate the merits of 
a controversy, the only questions upon which its determination justly 
depended, from the confusion and darkness in which the fallacious 
arguments of counsel, the prevarication of witnesses, the conflict of 
evidence, or the prolixity or obscurity of pleadings or documents had 
seemed to involve them. It was evident, so concentrated and unre- 
laxed was his attention, that his whole mind was given to the case 
before him, and such were his calmness, moderation, and self-control, 
his unfailing patience, and manifest impartiality, that not unfrequently 
they extorted the praise even of those against whom his decisions were 
pronounced. “Etiam contra quos statuit, equos placatosque dimisit.” 

In all the virtues that strengthen and adorn the relations of private 
life, he was equally distinguished ; nor was any man more truly and 
deeply respected and beloved, as a husband, a father, and a friend. 
Free from the slightest tinge of jealousy or envy, he was silent as to 
his own claims, and prompt to render justice to the merits of others ; 
nor were his modesty and unaffected simplicity less remarkable than 
the superiority of his talents and the diligence with which he had 
improved them. 

The character of Judge Sandford, in all its leading traits, bore a 
striking resemblance to that of Chief Justice Wilmot, one of the purest 
and most enlightened of the Judges that have ever adorned the 
Bench, and maintained and elevated the dignity of our profession. 
Hence, as an appropriate conclusion to these remarks, we do uot 
hesitate to adopt the language in which the son of that illustrious 
Judge has closed his tribute to the memory of his father. “ When 
we contemplate the various excellences of him whom we seek to 
commemorate, we are at a loss whether most to admire,—his deep 
and extensive learning as a lawyer, his diligence, probity, and wisdom 
as a Judge, his urbanity and refined sentiments as a man, or his piety 
and humility as a Christian.” * 

May the perusal of this memoir, imperfect as it is, inspire its 
readers, and more especially the younger members of our profession, 
with the desire and the resolve to emulate Ais example and imitate 
his virtues. 





* Lord Campbell’s Lives of the Chief Justices, vol. 2, p. 300. 
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UW. %. Circuit Court. 
(Southern District of New York.) 
IN ADMIRALTY—ON APPEAL. 


Before the Honorable SAMUEL NELSON, Associate Justice of the Supreme Court of the 
United States. 


Tue SreampBoat Bay Strate anp THE Scuoonrer ORIANA. 
COLLISION. 


HELD—That whether the speed of a steamer be excessive and culpable, depends upon the 
circumstances of the case. 

That a speed of sixteen or seventeen knots during a dense fog, and upon a frequented track, 
was grossly improper. 

HELD—That a vessel becalmed under canvass, in the track of a steamer, under such circum- 
stances, was not culpable for omitting to use fog horns, or other measures, which the 
evidence showed would have been of no avail. 

The rule of apportionment, where fault exists on both sides, is considered by the Supreme 
Court to be the Admiralty rule to be adopted by the Courts of the United States. 


The facts appear sufficiently full in the opinion. [See the same 
case in the District Court, 6 N. Y. Leg. Ob., 198.] 


fF. B. Cutting, for the Oriana. 
D. Lord, jr., for the Bay State. 


Netson, Justice.—This case should have been decided at a much 
earlier day, but after hearing the very able arguments of the counsel 
for the respective parties, I felt that it involved some principles of 
considerable practical importance, and deserved, therefore, the most 
careful and deliberate consideration. I admit, also, that I felt more 
doubt and embarrassment on the argument as to the side upon which 
the merits of the case lay, and hence desired to look more critically 
into the facts than I now do after a more thorough examination. The 
difficulty my mind labored under, during the argument, was not so 
much in reconciling and settling the facts of the case, as in determin- 
ing the force and effect to be given to them; for I have rarely met 
with a case of this class, where the material facts upon which it must 
ultimately turn, were less contradictory. 

It is agreed, as respects the weather, that the fog was so dense that a 
vessel could not have been seen further than from one to two hundred 
feet ; that the schooner lay helpless in the waters of the Sound, some 
four or five miles from Connecticut shore, off Watch Hill Light ; that 
the Bay State was coming down the sound at the rate of sixteen or 
seventeen miles the hour when the collision occurred; and that the 
place where it happened, or rather the waters in which it happened, 
are frequented by vessels engaged in the coasting trade of the Kastern 
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States, to and with the city of New York and other ports upon the 
North River, embracing, also, as we see from this case, the coal trade 
with the State of Pennsylvania, the whole a trade through the Sound 
of no inconsiderable magnitude and importance. These are facts 
indisputable. 

Now I agree that it is not for the Court to lay down any fixed and 
inflexible rule in respect to the rate of speed of steam vessels navi- 
gating these waters. That must depend upon circumstances as they 
appear, and are presented for its consideration in each particular case. 
These may warrant a rate deemed prudent navigation at one time, 
that might be wholly unjustifiable at another. But I think I may say 
that, in a case circumstanced as the present is, a fog so dense that the 
most vigilant and experienced look-out would be unable to discover a 
vessel at a distance of more than 30 or 60 yards, navigating at the 
time in waters frequented with sailing vessels, engaged in the com- 
merce of the country, as in the present instance, a rate of sixteen or 
seventeen miles an hour is altogether inadmissible as prudent or 
reasonably safe navigation. The pilot says it would take from four to 
five minutes to stop the Bay State at this rate of speed. At a reduced 
rate, of course, it would require a proportionally less period of time. 
This, in addition to the better opportunity for each vessel to make the 
proper manceuvres to avoid the collision, affords strong ground for 
impressing upon those navigating these vessels the necessity of slack- 
ening their speed in thick weather, and in a track where other water 
craft are usually to be found. A passenger on board the Bay State, 
who witnessed the collision, seems to have been struck with the 
impropriety of her rate of speed at the time, and asked why they ran 
so fast in a fog, and was answered that they had to do so in order to 
keep their reckoning in going from place to place; and we learn from 
the pilot and some others of the officers, that they never make any 
difference in the rate of speed in consequence of a fog-—that they go 
slow when making land or a light, or in narrow passages, or to heave 
the lead—as if the only precautions they were bound to serve in the 
navigation was in regard to the safety of their own vessel. I will only 
repeat the remark made in the case of the New Jersey, and which 
was takén from the case of the Rose, in the English Admiralty : “ that 
it may be a matter of convenience that steam vessels should proceed 
with great rapidity; but the law will not justify them in proceeding 
with such rapidity, if the property and lives of other parties are 
thereby endangered. [10 How. Sup. C. R., 606.] 

I am satisfied, therefore, that this vessel was grossly in fault from 
the rate of speed upon her, under the circumstances, at the time the 
collision occurred. 

The next question is, whether or not the schooner was also in fault. 
This depends upon another—namely, whether she omitted any pre- 
cautionary measures which she was bound to observe under the 
circumstances—such as blowing a horn or beating empty casks ; by 
which means notice might be given to vessels approaching her position. 
The proofs show that an outery was made by the master and hands, 
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immediately on hearing the paddling of the wheels of the steamboat, 
and before she was seen through the fog. 

The usage proved as to blowing horns on vessels in a fog is limited 
to occasions when there is sufficient wind for them to make head ; as, 
in the case of a dead calm, the precaution would be unnecessary, as 
no danger of a collision could occur. This is doubtless true in respect 
to sailing vessels, but the reason for the omission would not apply 
upon waters navigated by steam vessels; but, in respect to these— 
especially in the instance of vessels of the size of the Bay State—I am 
not satistied that this precautionary step could be of any avail, as the 
noise of the machinery and motion of the boat in the water would 
prevent the sound reaching them. I think this is the fair inference 
from the proofs in the case, and accords with experience and observation. 

The witnesses on the part of the Bay State agree that the noise of 
the motion of the boat in the water could be heard at a much greater 
distance than their own fog-bell, and some of them consider the bell 
on these occasions useless, for this reason; and one of them states 
expressly that he did not recollect ever hearing a horn on a steamboat 
while she was under way, but had after she stopped. A horn, it is said 
by some of the witnesses, cannot be heard over a mile and a half, at 
farthest ; and if so, it certainly could not be heard anything like that 
distance, if at all, on board a steamboat in motion. The Bay State 
was moving at a rate, as we have said, of more than a mile in four 
minutes; and we are quite well satisfied that under these circum- 
stances, if a horn could have been heard at all, it could not, in time, 
upon any reasonable calculation, to have materially influenced the result. 

The point was pressed in the case of the Europa, that the Charles 
Bartlett should have blown a fog horn or rung her bell at short 
intervals, and that she was therefore at fault for this neglect. But the 
omission was disregarded by Dr. Lushington and the Trinity Masters, 
and apparently so far as we can learn from the report of the case, on 
the ground that these precautions would have been useless from the 
noise of the Europa while under way. (2 Eng. L. & Eq. R., 557. 
Boston Ed.) I must therefore reverse the decree of the Court below, 
and direct a decree in favor of the libellants, and that the case be 
referred to the Clerk to take proof of their damages and loss by reason 
of the collision. ; 

Nore.—After delivering the above opinion, Counsel suggested 
whether the rule of apportionment adopted by the Court below was 
coincided with, and to be enforced in cases of fault on both sides. 

Judge Netson observed that it had been before the Supreme Court, 
and by them the English rule was regarded as the one to be recognized 
by the Admiralty Courts of the United States. 

The rule of apportionment would seem to have been recognized as 
early as 1843, Stroud v. Foster, 1 How. U.S. Rep., 92, and to be 
applied whenever the proper case was presented. 

Stainback v. Rae, 14 How. U.S. R., 588; The Bay State, 6 N. Y. 
Leg. Obs., 201; The Jamaica, 11 N. Y. Leg. Obs., 245. 
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Superior Court. 
(City of New York.) 
Before DUER, PAINE, and EMMET, Justices. 
Lucius E. Burxerey v. C. B. Samira and James H. Brusu. 


Semble—Where in tort the jury severed in their verdict, rendering separate damages 
against two defendants, and the plaintiff entered judgment against both defendants for the 
larger sum, such judgment is erroneous. 

In an action of malicious prosecution, the plaintiff is bound to prove the entire want of a 
probable cause for the accusation, and actual malice of the defendant. 

Malice is a question of fact, which, when the cause turns upon it, must be passed upon by the 


jury. 

Probable cause is in all cases a question of law, and upon which the court is bound to give a 

itive opinion. : 

The definition that “ probable cause is a mixed question of law and fact,’”—a deceptive phrase. 

Belief, when founded on certain facts and circumstances, constitutes probable cause, and the 
—, and not the jury, is to determine whether they afford a reasonable ground of 

ief. 

When the existence of facts constituting a probable cause is established, the presumption of 
law is, that the defendants acted upon such belief. 

Where the plaintiff, in a letter, stated certain facts in contradiction to his testimony previously 
given upon the same subject, Held, he could not, in a suit for malicious prasecution, set 
up that there was no probable cause for the charge of perjury, by showing the testimony 
true, and the assertions in his letter false. 

Where the charge against the plaintiff was for perjury, in having sworn as a witness, “that 
he was not interested in the event of the suit,” and the testimony was conflicting, but it 
was proved that he testified to that effect, and which there was probable cause to believe 
untrue, Held, probable cause conclusively established, if he swore in substance, although 
not in words, that he had no interest. 

Where it appears that the plaintiff, by his own folly or falsehood, exposed himself to a 
well-grounded suspicion of guilt, this alone is sufficient existence of probable cause. 


This was an action for malicious prosecution, commenced originally 
— four defendants, for having the plaintiff indicted for perjury. 
The cause has been tried twice. The first trial was before Vanderpoel, 
J., in December, 1849, and resulted in a verdict in favor of one of the 
defendants, and against the other three. An appeal from that 
judgment was taken to the General Term, and the same affirmed, in 
4 Sandf. 8. C. R., 450. The Court of Appeals afterwards reversed it, 
and ordered a new trial. 

The last trial resulted in a verdict in favor of another of the 
- defendants, and against those above named. The jury were instructed 
that they might sever the damages, and they rendered a verdict 
against the defendants for separate sums, and the plaintiff entered 
— for the larger sum against both defendants. 

he case now comes up on an appeal from that judgment. The 
facts out of which the controversy arose, appear as follows: That the 
laintiff, on a trial in an assault and battery suit, in the N. Y. Common 
leas, in which he was the attorney, testified, according to a large 
majority of the witnesses, that he had no interest in the event 
of that suit, and was not to receive any compensation for services, or 
charge even for attorney fees ; and, according to other witnesses, that 
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there was no agreement between him and the plaintiff in that 
suit relative to his compensation. This was on the 7th June, 
1848, before the code went into effect, when he would have been 
disqualified as a witness, if he had had any interest therein. His 
evidence was material. The plaintiff in the suit was then in the State 
of Georgia, and from that time to the 18th then instant, Bulkeley had 
not seen him, nor had any communication with him. Bulkeley had, 
previous to the trial, advanced to counsel $25 to try the cause. On 
the 8th and 9th of said June, the day on which the verdict was 
rendered and the day following, he wrote and sent to the defendant 
therein and his attorney, several notices, that his costs and counsel 
fees had not been paid to him—that he was specially authorized to 
receive the amount of the judgment—and that he held an irrevocable 
power of attorney from the plaintiff, to settle the suit and reeeive all 
moneys that might be coming from it; and that he should hold the 
defendant responsible for every dollar not paid to him in person. On 
the 24th of June, he wrote a note to the Deputy Sheriff, offering $5 to 
obtain the money on the execution issued in that suit. The judgment, 
damages and costs, amounted to $200. On the 24th of August, 1848, 
it was paid. It also appears that the plaintiff in the Common Pleas 
suit had, previous to the trial of the same, written to Bulkeley, 
authorizing him to settle the suit as he thought proper. There was 
a conflict of testimony, whether the precise question was put to and an- 
swered by Bulkeley, as to his being interested in the event of that suit. 

A complaint was made against Bulkeley for perjury. The District 
Attorney and his assistant, after the complaint had been made before 
the Justice, both came to the conclusion that the papers and testimony 
before the Justice presented a prima facie case of perjury; and 
Bulkeley was afterwards, and in September then. following, indicted. 
On the trial of the indictment, the Recorder, J. B. Scott, Esq., 
directed an acquittal, on the ground that the interest alleged was not 
a disqualifying interest. 

The defendants moved to dismiss the complaint, which motion was 
denied, and an exception taken ; and Oakley, CO. J., before whom the 
cause was tried, instructed the jury, that if they should find the 

laintiff in the action in the Court of Common Pleas swore that he 
iad no interest in the event of that suit, or if the defendants ‘had 
reasonable grounds for believing, and did believe, that he so swore, 
then, upon the facts proved in the case, and not disputed, and which 
were known to the defendants, the law declares that a want of 
probable cause for instituting a prosecution against the plaintiff is not 
shown, and the defendants are entitled to a verdict. He further 
instructed the jury, that proof of actual malice on the part of the 
defendants is not necessary, provided want of probable cause is 
established, for the jury have the right to infer malice from a want of 
probable cause. 


C. Bainbridge Smith made and argued the following points, in his 
own behalf and that of his co-appellant : 
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I.—The plaintiff having entered judgment against both defendants 
for the larger sum, when the verdict of the jury was for that amount 
against one, only renders the judgment erroneous, and it should be 
reversed on that ground.—Salmon v. Smith, 1 Saund. R., 207, n. 2; 
{Mill v. Goodchild, 5 Burr., 2790; Mitchell v. Millbank, 6 T. R., 199; 
Brown v Allen, 4 Esp. N. C., 158; Wakely v. Hart, 6 Bin. R., 316; 
Bostwick v. Lewis, 1 Day R., 84; Crawford v. Morris, 5 Grat. R., 
90; Cro. El., 11 Co. 6a. 7a.; Carth., 19, Bull. N.P., 15; 1 Wil., 30; 
Cro. Car., 192. 

(1.) Whatever may have been the practice in former times where 
the jury have severed, to enter judgment against both for the greater 
damages, it has never been adopted in this State—ZLivingston v. 
Bishop, 1 J. R., 289; Bohun v. Taylor, 6 Cow. R., 313; Holly v. 
Miz, 3 Wend. R., 350. 

(2.) Before the judgment was perfected, the plaintiff might have 
cured the verdict, by taking judgment de meliorebus damnus against 
one, and entering a nolle prosequé as to the other.—Id. 

(3.) The judgment having been entered against the defendants 
jointly, it is entire, and from which they appeal ; if it be erroneous as 
to either, it must be reversed as to both.—Sheldon v. Quinlen, 5 Hill 
R., 441; Harman v. Brotherson, 1 Den. R., 537; Van Bokkelin v. 
Ingersoll, 5 Wend. R., 341; Van Schoonhoven v. Comstock, 7 Den. R., 
655; Bac. Abr. Error, M. I. 

I].—There was reasonable and probable cause for the prosecution. 
Probable cause is defined to be a reasonable ground of suspicion, 
supported by circumstances, sufficient to warrant a cautious man in 
the belief that the person is guilty of the offence charged, and probable 
cause in all cases is a question of law.— Johnstone v. Sutton, 1 T. R., 
545; Skinner v. Gunter, 1 Saund. R., 228; Baldwin v. Weed, 17 
Wend. R., 227; Swaim v. Stafford, 4 Wash. C. C. R., 79; Davis v. 
Hardy, 6 B. & ©. R., 225. 

(1.) It seems conceded, that if the plaintiff did in fact testify in the 
N. Y. Common Pleas suit, “he was not interested in the event 
thereof,” or that the defendants believed he so testified, probable 
cause is established. 

(2.) There were ten witnesses beside the defendants, who testified 
to the plaintiff having so sworn, and the Court erred in submitting the 
question of belzef to the jury. It is not what a prosecutor believed, 
but whether the facts and circumstances were sufficient to afford a 
ground for belief, and that is for the Court to determine — Turner v. 
Ambler, 10 Q. R., 252; Beale v. Roberson, 7 Iredell R., 284; Hwing 
v. Sandford, 21 Ala., 163; Foshay v. Ferguson, 2 Den. R., 619. 

(3.) If the fact of ten witnesses testifying to the actual commission 
of an offence, be not enough for the Court to hold there was probable 
cause for making the complaint, then it follows, that it requires as 
much proof, if not more, to suspect an offence has been committed, as 
it does to convict the prisoner of the crime itself. 

III.—It was incumbent upon the plaintiff to establish a want of 
probable cause. This must be substantially and satisfactorily proved, 
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and cannot be implied. The grounds of the action are on the 
plaintiff’s side, innocence—on the defendants’, malice ; and how can 
it be said that the complaint was without probable cause, or how can 
he establish his innocence, when he can only escape from the crime 
itself, by asserting his own notices to be false—Johnstone v. Sutton, 
1T. R., 544; McCormick v. Sissons, 7 Cow. R., 715; Burlinghame 
v. Burlinghame, 8 Id., 141; Murray v. Long, 1 Wend. R., 142 (per 
Holt, C. J. Mod., 208); Wilmarth v. Mountford, 4 Wash. C. ©. R., 
79; Eager v. Dyott,5 C. & P. R., 4. 

IV.—The Court erred in charging the jury upon the question of 
malice. The jury were instructed that proof of actual malice was not 
necessary, provided want of probable cause was established ; that they 
had the right to infer malice from the want of probable cause. 

(1.) True, the question of malice is for the jury, but to sustain the 
averment, the charge must be shown to have been wilfully false-— 
Cohen v. Morgan, 6 D. & R., 8. 

(2.) But the Court did not, as requested, instruct the jury what 
constituted malice. It is not spite or enmity.—Id. 2 Greenleaf on Ev., 
p. 867; 3 Stepen, 2278; Jfttchell v. Jenkins, 5 Barn. & Ad., 588; 
Ray v. Law, 1 Pet. C. C. R., 207. 

From the want of probable cause, malice may be implied (1 T. R., 
545); but not necessarily so ( Wiggin v. Coffin, 3 Story R., 1; Bell v. 
Pearoy, 5 Iredell R., 83); and in leaving to the jury that question, 
under the instructions of the judge, it was substantially submitting to 
them the question of probable cause. 


James T. Brady argued the following points on the part of the 
respondent : 


I.—There was not any reasonable or probable cause for the institution 
of any complaint against the plaintiff for perjury. If it were believed 
at any time, of whiclethere is no evidence, after the complaint was 
dismissed by the Police Magistrate for want of proof, such belief must 
have been ended. 

(1.) By persisting in sending to the grand jury, after the dismissal 
of the complaint, and prosecuting it in the sessions, the defendants 
made themselves responsible under any state of facts, unless they had 
some new evidence to support their second accusation. In this case 
they had no new facts.—3 B. Monroe, 6, Farris v. Starke ; 5 Humpf., 
359, Hall v. Hawkins ; 12 Conn., 231, Stone v. Stevens ; 24 Pick., 87, 
Stone v. Crocker ; 12 1d., 324, Wells v. Noyes ; 3 Dev., 454, Cabeness 
v. Martin. 

(2.) Even though it were assumed that the defendants understood 
the plaintiff to have testified that he had no interest in the cause, they 
had no evidence that the statement was untrue, nor any facts upon 
which they could maintain it. 

(3.) From their own papers and proofs, the only evidence they 
pretend to have of the plaintiff (if he had sworn that he was not 
interested) was not true, consisted of his unsworn declarations, and 
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not of any facts showing such alleged falsehood. They were all 
lawyers, and knew that such declarations afforded no ground for a 
prosecution for perjury.—1 Greenl. Ev., § 258. 

(4.) The Judge charged the jury, that even if defendants believed 
plaintiff swore “ that he had no interest,” they must find a verdict for 
them. In this, we say, the Judge gave them more than the law 
warrants, for mere belief is not sufficient. 

11.—The plaintiff had the right to remit, as to the lesser damages, 
and enter judgment against both defendants for the greater damages. 
—Johns v. Dodsworth, Cro. Car., 192 ; Halsey v. Woodruff, 9 Pick. 
R., 555; 7 Vin. Abr., p. 303. 

(1.) The plaintiff may, in such a ease, by leave of the Court, enter 
nol. pros. as to one defendant, and judgment for damages against the 
other. 

(2.) The case in 3 Wend., 350, .s one of the latter class. There it 
was doubtful whether the evidence against Clute, one of the defendants, 
was such as that he ought not to have been discharged; and the 
plaintiff obtained leave of the Court to enter nol. pros. as to him, and 
took judgment against Mix, the other defendant. 

(3.) But neither in this case, nor in any other, is there anything 
incompatible with the right of the plaintiff, as laid down in LZalsey v. 


Woodruff. 


Dorr, /—Whether the judgment, which in this case has been 
rendered against both the defendants for the heavy damages which 
were found by the jury only against one of them, is erroneous on its 
face, we shall not at this time attempt to determine. We own that 
hitherto we have not been able to discern the equity or good sense of 
the doctrine, that the plaintiff in an action for a tort, when the jury 
have improperly severed the damages, may enter his judgment against 
all the defendants for the largest damages that are given, and as at 
present advised, if the conflict of the authoritigs is such as to allow 
a liberty of choice, we should certainly refuse to follow it. It is 
possible that the authorities in support of the doctrine may be as 
conclusive as they have been represented ; but whether they are so or 
not, we omit to enquire, since admitting the fact, there are other 
grounds upon which we are satisfied that not only the judgment, but 
the verdict upon which it was founded, must be set aside. In other 
words, that a new trial must be ordered. 

In order to maintain a suit for a malicious prosecution, the plaintiff 
is bound to prove the entire want of a probable cause for the accusation 
and the actual malice of the defendant in preferring it. Malice is a 
question of fact, which, when the cause turns upon it, must be decided 
by the jury, but probable cause is in all cases a question of law, which 
the Court alone is competent to determine, and in relation to which 
the judge who tries the cause is bound to express a positive opinion. 
It is true, it is said, by many of the text writers, that probable cause is 
“a mixed question of law and fact ;” and, misled by this statement, it 
not unfrequently happens that judges content themselves with defining 
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a probable cause, leaving the jury to decide whether the facts of the 
case correspond with the definition, which is, in effect, leaving the 
whole matter to their determination. It is evident, however, upon 
reflection, that the deceptive phrase, “a mixed question of law and 
fact,” is either wholly unmeaning, or is intelligible and true only in a 
sense which renders it just us applicable to every question of law that 
a judge in the progress of a trial can be required to determine. 
Every rule of law depends for its application upon a given state of 
facts, and when the facts upon which it depends are controverted and 
doubtful, they must of necessity be ascertained by the verdict of the 
jury; but whether the facts are admitted or disputed, it is equally the 
duty of the judge to state explicitly to the jury the rule of law arising 
upon them, by which their verdict ought to be controlled—the only 
difference being, that in the first case, the direction to the jury is 
positive, in the second hypothetical. Thus in an action for a malicious 
prosecution, if the judge is of opinion that the facts admitted or clearly 
established are not sufficient to prove a want of probable cause, he 
must either nonsuit the plaintiff, or instruct the jury to find their 
verdict for the defendant; but if the facts upon which, in his 
judgment, the question depends are rendered doubtful by the evidence, 
he must instruct the jury that if the facts shall be found by them in 
a certain manner, they do or do not amount, as the case may be, to a 
want of probable cause, and consequently will or will not entitle the 
plaintiff to the verdict which he seeks. If, instead of such a direction, 
he leaves it to the jury to determine not only whether the facts alleged 
by the plaintiff are true, but whether, if true, they prove a want of 
probable cause, he abjures his own functions, and commits a fatal 
error. 

We deem it unnecessary to refer to any cases in the English 
reports, or in our own, in support of these positions, since, could we 
have been justified in considering the law as previously doubtful, we 
are bound to regard it as now settled by the recent decision of the 
Court of Appeals reversing the judgment of this Court, and ordering a 
new trial, in the very case that is now before us. The ground of this 
reversal was, that the judge told the jury that it was their province to 
determine whether the facts and circumstances in evidence did or did 
not establish the want of probable cause, thus leaving the whole 
matter to their determination, instead of expressing his own opinion 
as to the conclusion of law to be drawn from the facts, as alleged by 
the plaintiff, should the jury believe them to be proved. 

Bound as we are by this decision, we are constrained to say that 
the charge of the presiding judge upon the last trial, was just as 
erroneous as that which led to the reversal of our former judgment, 
as from the terms in which it was expressed, it necessarily involved 
the submission to the jury of the question of probable cause, and was 
not limited to the facts upon which the question depended. He 
instructed the jury, that they were to consider and determine whether 
the facts and circumstances known to the defendants were reasonable 
grounds for their believing that the charge which they made against 
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the plaintiff was true, and we are unable to make a distinction between 
the existence or non-existence of reasonable grounds of belief, and the 
existence or want of a probable cause. Tliere is a difference in the 
form of expression, but none in the meaning, since the existence of 
reasonable grounds for believing a charge to be true, is, in reality, 
nothing more than a legal definition of a probable cause for making it. 
In deciding that there were no reasonable grounds of belief, a jury, of 
necessity, decides that there was a want of probable cause. The 
charge of the judge, therefore, amounted to no more than the definition 
which the law gives of probable cause, and permitted the jury, in the 
exercise of their own judgment, to apply the definition to the facts of 
the case—that is, permitted them to determine whether the facts 
which they might consider to be proved did or did not amount to a 
want of probable cause. It was becanse this question upon the first 
trial was decided by the jury, and not by the judge, that our former 
judgment was reversed. 

The judge, in the. charge before us, also submitted to the jury, as a 
material question, whether the defendants themselves believed the 
charge against the plaintiff to be true when they preferred it; and it 
is not impossible nor improbable that it was upon the ground of the 
disbelief of the defendants that the jury founded their verdict. We 
apprehend, however, that when in an action for a malicious prosecution 
the existence of facts constituting a probable cause is admitted or 
established, the presumption of law is, that the defendant entertained 
and acted upon the belief which the circumstances within his knowledge 
justified him in holding; nor have we found a single case in which, 
under these circumstances, the question of the actual belief of the 
defendant has been submitted to the decision of the jury. We do not 
say that cases may not arise in which this submission of the 
question might be eminently proper, but we are clearly of opinion 
that this can only happen when the presumption of law to which we 
have adverted is met and repelled by affirmative proof on the part of 
the plaintiff. (Vide Carpenter v. Shelden, 5 Sand., 97, Nos. 5 & 6.) 

In the present case, if the defendants did not believe the charge 
which they made against the plaintiff, they were guilty, in the 
affidavits upon which the charge was founded, of wilful and deliberate 
perjury ; and, looking at all the evidence in the case, it seems to us it 
would be monstrous to say that the jury could be justified in drawing 
such a conclusion, and if not warranted to draw the conclusion, the 
question involving it ought not to have been submitted to their 
determination. 

Eight or ten of the witnesses examined on the trial swore substan- 
tially to the same facts as the defendants. 

They were, all of them, disinterested and unimpeached, and it has 
not been pretended that they did not sincerely believe that the facts 
to which they swore had actually occurred. They may, all of them, 
have been mistaken ; but it appears to us, that a jury could no more 
be justified in imputing to the defendant the guilt of intentional 
falsehood than to the witnesses by whom they were sustained. If, 
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therefore, the verdict of the jury, as was asserted upon the argument, 
proceeded upon this supposition, their verdict, even could we admit 
that the question was properly submitted to them, we are bound to 
say, is unsustained by the evidence; and upon that ground alone, 
were there no other, ought to be set aside. 

The observations that have now been made are sufficient to justify 
us in granting a new trial, but they do not cover all the questions that 
have been raised, and which, in order that this protracted litigation 
may be closed, it seems necessary to determine. We have, therefore, 
felt it our duty to examine, with care, al/ the evidence that was given 
upon the frzal, and we now state, as the result of the examination, our 
full conviction, not only that the plaintiff failed to prove, as he was 
bound to prove, the want of a probable cause; but that, confining 
ourselves to undisputed facts, the existence of a probable cause was 
affirmatively shown. He might, therefore, have been rightfully 
nonsuited, or the jury have been positively instructed to find a verdict 
in favor of the defendants. 

The charge against the plaintiff was, that when examined as a 
witness in the suit in the Common Pleas, he had falsely sworn that he 
had no interest in the event of the suit; and the material enquiry is, 
whether the defendants were justified in believing that such was the 
testimony that he actually gave; that if he gave this testimony, his 
subsequent acts and declarations justified them in believing it to be 
false, was in effect decided by the Chief Justice upon the trial; and, 
judging from the opinion of Mr. Justice Gridley, with which we have 
been furnished, was plainly meant to be decided by the Court of 
Appeals. 

Now the truth of the proposition seems to us too manifest to require 
an argument, that in order to justify the defendants it was not 
necessary for them to prove that the plaintiff had sworn in terms that 
he had no interest in the event of the suit in which he was examined, 
or that the question whether he was so interested or not, was directly 
put to him. If he was cross-examined for the purpose of showing that 
he had an interest beyond that which belonged to him as the attorney 
of the plaintiff, and which rendered him incompetent as a witness ; 
and if, when thus examined, he swore to facts that, if true, conclusively 
proved that he had no interest that could affect his testimony, the 
existence of a probable cause for the charge subsequently made 
against him was, in our judgment, conclusively established. It was 
conclusively established, if he swore in substance, although not in 
words, that he had no interest that could disqualify him as a witness. 

Now, when we read, with any attention, the testimony of his own 
witnesses, who were present at his examination in the Common Pleas, 
it is evident that the object of his cross-examination, and the purport 
of the testimony which he then gave, were exactly such as have been 
stated. By the confession of those witnesses, he did swear in 
substance, although not in words, that he had no interest in the event 
of the suit. ‘Those witnesses, Messrs. Sandford, McClelland and 
Russell, it is true, unite in saying that the plaintiff was not asked at 
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all whether he was interested in the event of the suit, and consequently 
could not have replied as the defendants had sworn, that he had no 
such interest ; but they also unite in saying that he was asked whether 
there was any agreement between him and his client, and that in his 
reply he positively denied that any such agreement existed. We 
think it cannot be doubted that the object of this question was to 
ascertain whether he had any interest beyond that which belonged to 
him as the attorney, (and which the Court had already decided was 
not sufficient to disqualify him,) that by proving his incompetency, 
would compel the Court to reject his testimony, since such an interest, 
if it existed, would only be founded on or derived from a positive 
agreement between him and the plaintiff in the suit; and it is 
undeniable that the plaintiff affirmed, by a necessary implication that 
he had no interest in the event of the suit, by denying the existence 
of any agreement from which the interest could have been derived. 

Nor is this all; that such was understood at the time to be the object 
of the question, and such the effect of the reply, is distinctly stated by 
the witness Russell, who says that the question was asked, “To find 
out whether the verdict was to go to the plaintiff, or the lawyer,” and 
that he understood from the reply that it was to go to the plaintiff, 
Bradley, alone. The witness, therefore, understood the plaintiff 
as swearing that he would have no interest in the verdict he was 
endeavoring to obtain; and this, under the circumstances, was 
precisely equivalent to saying that he had then no interest in the event 
of the suit. 

Let us now suppose that the defendants, in the affidavits which they 
laid before the Police Magistrate, had stated the testimony of the 
plaintiff exactly as it has been stated by the witnesses we have named, 
and, in order to prove the testimony to be false, had then produced 
the letter which be addressed to the defendant Smith, on the day 
immediately following the verdict, and in which, by force of a power 
of attorney, from his client—a document which, if it existed at all, 
must have been in his possession when he gave his testimony—he 
claimed an exclusive title to demand payment of the judgment, and 
in truth, by stating the power to be irrevocable, claimed to be its 
exclusive owner, could it then have entered into the mind of any one 
to imagine that the present action could be maintained? Is it not 
plain that the plaintiff, under these circumstances, so far from having 
a right to say that there was no probable cause for the charge of 
perjury, could only have escaped from the imputation, by showing 
that the testimony which he gave was true, and the assertions in his 
letter wholly false. That the defendants believed these assertions in 
preference to his testimony, certainly afforded to him no just cause of 
complaint, since the letter was evidently written with the intent that 
the defendants, Smith and Keteltas, should believe its contents to be 
true, and in the expectation that this belief would influence their 
conduct. And we assent entirely to the position of Mr. Justice 
Washington, that when it i in an action for a malicious 
prosecution, that the plaintiff, by his own folly or fraud, exposed 
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himself to a well-grounded suspicion of guilt, this alone is sufficient 
— of probable cause.—( Wilmarth v. Mountford, 4 Wash. C. 

- K., p. 82. 

The case, , it now stands, in our judgment, rests substantially upon 
the same grounds, and is governed exactly by the same considerations, 
as if the affidavits of the defendants had been made in the form that 
has been stated, for the supposition that the defendants could only meet 
the allegation of a want of probable cause, by showing that the 
plaintiff, when examined in the Common Pleas, had sworn in express 
words, that he had no interest in the event of the suit, we cunnot at 
all hesitate to reject. We have already said that the existence of a 
probable cause was established, by showing that the intent and the 
result of his testimony was to convince the court and jury that he had 
no interest in the event of the suit that could lead to the rejection of 
his evidence; and this, we have seen, his own witnesses have proved. 

Finally, had the true and sole issue been, whether the testimony of 
the plaintiff was given in the very words that are found in the 
affidavits of the defendants, we should still have felt it our duty to set 
aside the verdict that was rendered. 

There is a great preponderance of unimpeached and unsuspected 
testimony, that the language of the plaintiff was exactly such as the 
defendants represented, and such are the doubts necessaril y arising upon 
the whole evidence, that even had the question been such, as we have 
supposed, the presiding Judge, in our opinion, would have been fully 
justified in telling the jury that the plaintiff had failed to establish, by 
the necessary proof, the want of a probable cause, and that the 
defendants were consequently entitled to the verdict. Since the great 
leading case of Johnstone v. Sutton (Term. R., 544), the law is settled, 
that the essential ground, in the language of Lord Mansfield, of the 
action for a malicious prosecution, is the want of probable cause, and 
that, in all cases, this must be substantially and expressly proved. It 
follows that when the evidence is doubtful, it is in favor of the 
defendant that the doubt must be determined. 

It is not to be understood that in granting a new trial, we mean to 
express any approbation of the conduct of the defendants, and more 
especially of the defendant, Smith. The jury may well have thought 
that in persisting, as he did, in the prosecution of the plaintiff, he was 
po not at all by a sense of public duty, but solely by motives of 
private revenge. Had the sole question been, whether the imputation 
of express malice was justified by the evidence, we could not have 
disturbed the verdict that was given. It is true, that from the entire 
want of probable cause, malice may be inferred, but the converse of the 
proposition is by no means true, that where express malice is proved, 
the want of probable cause may be implied. Still less is it true, that 
damages may be given to punish the malice, even when the existence 
of probable cause is fully established. It is into this error, however, 
that the jury appears to have fallen. 

Verdict set aside, and a new trial ordered, with costs to abide the 
event, 
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WN. DV. Superior Court. 
Before Mr. Justice EMMET. 
In the Matter of Lupwie Ercxnorr and Martin Monrac. 
ON HABEAS CORPUS. 


POWERS OF U. S. CIRCUIT COURT COMMISSIONERS WITH RELATION TO ISSUING 
WARRANTS FOR ARREST, &C. &C. 


A commissioner appointed by the Circuit Court of the United States, is not a magistrate having 
competent power to issue warrants for the arrest, examination and detention of seamen 
charged with desertion from foreign merchant vessels, under the Act of Congress, passed 
March 2d, 1829. 


The petition stated that these parties were confined in the city 
eo on a charge of desertion from a Bremen vessel, called the 

ieland, under a warrant of detention from the Marshal of the United 
States for this district, which warrant was alleged to be illegal. 

The return of the acting Warden of the city prison stated that he 
held and detained the prisoners under and by virtue of a commitment 
in the following words : 


U.S. District Court. 
The United States Charged with deserting, 
v. on board the Bremen 
Ludwig Eickhoff and Martin Montag. } barque Wieland. 
Ludwig Eickhoff and Martin Montag, defendants in the above 
entitled cause, are delivered by me into the custody of the Keeper of 
the city prison, in pursuance of the statutes in such cases made and 


provided. 
As. T. Hittyer, 
Marshal of the United States for the Southern 
August 26, 1853. District of New York. 


A. Nash and Wm. M. Allen, for prisoners. 
—— Dunning, contra. 


Esmet, J.—On the face of this return, which represented the 
United States as suttors and plaintiffs, against these parties as defen- 
dants, in a cause depending in the District Court, for desertion from a 
foreign vessel, I had no doubt that I might, with propriety, have 
discharged them from custody instanter. But by analogy with the 
provision of the revised statutes, which requires that where the party 
is detained on any criminal accusation, no order for his discharge 
shall be made until notice shall be given to the District Attorney of 
the county, I deemed it proper to direct that such a notice should be 
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given to the District Attorney of the United States and the Marshal ; 
and on the appearance of counsel representing those officers, and the 
Consul of Bremen, I allowed the return to be amended, by annexing 
thereto a copy of the process or authority under which the Marshal 
acted in making the commitment. This document purports to be a 
writ in the name of the President, directed to the Marshal of the 
United States and his deputies, and given under the hand and seal of 
R. E. Stilwell, U. S. Commissioner. It recites, in substance, that 
application was made to such Commissioner, by the Consul for the 
city of Bremen, (with which government the United States have a 
treaty for the arrest and restoration of sailors who have deserted from 
the vessels of their respective countries,) stating that these men had 
deserted from the Bremen barque Wieland, in this port; that it was 
proved to him, by the production of the ship’s roll, that they belonged 
to the crew of said vessel; that he had issued his warrant for their 
arrest and examination; and that upon such examination, he found 
and adjudged that the facts stated in the Consul’s application were 
true, and that these men did so desert. It therefore commands the 
Marshal (the Consul having so requested) to detain them until the 
Consul should find an opportunity of sending them back to the city or 
government of Bremen, provided such opportunity should be found 
within two months from the date of the arrest; if not, that at the 
expiration of that period they should be set at liberty. 

t appears, therefore, from the amended return, that the prisoners 
are detained by virtue of a paper purporting to be, and having the 
semblance of, legal process; and if, in fact, there be such process, 
valid on its face and issued by a competent officer, before whom the 
question—whether these men are deserters and should be detained as 
such ?—has been tried and determined in the mode provided by law, 
I cannot retry that question or rejudge the judgment thereon of such 
officer. (9 Wend., 212; 25 do., 483; 11 Adol. & El., 273; 1 Hill, 
377 ; 3 Hill, 658, note 30; 5 Hill, 164.) 

I proceed, therefore, to examine whether the U.S. Commissioner 

had legal authority to cause the arrest and detention of these persons. 

By the treaty between the United States and the Hanseatic Repub- 

lics of Lubec, Bremen and Hamburgh, ratified June 4th, 1828 (8 U. 
S. stats. at large, p. 386), stipulation was made for the reciprocal 
restoration of seamen deserting from the vessels of either country in 
the ports of the other, ‘ for which purpose (in the words of the treaty) 
the Consuls and Vice-Consuls shall address themselves to the Courts, 
Judges and officers competent, and shall demand the said deserters, 
&c.” 

Whether this treaty, or any treaty affecting the personal liberty of 
arties under the protection of our laws, be in itself’ a Jaw which can 
e enforced as such proprio vigore, is a question not necessary to be 

here considered. Some doubt probably existed on that point in regard 
to the arrest of deserters from foreign vessels, as Congress, on the 2d 
March, 1829, passed an act, “'l'o provide for the apprehension and 
delivery of deserters from certain foreign vessels in the ports of the 
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United States” (4 U. S. stats. at large, 350) by which, on the applica- 
tion, in writing, of a Consul or Vice-Consul of any foreign government 
having a treaty with the United States, stipulating for the restoration 
of seamen deserting, stating that the person therein named had 
deserted from a vessel of any such government while in any port of 
the United States; and on proof, by the exhibition of the register of 
the vessel, ship’s roll or other official document, that the person named 
belonged at the time of desertion to the crew of such vessel, it was 
made the duty of any Court, Judge, Justice or other Magistrate 
having competent power, to issue warrants for the arrest, examination 
and detention of such persun and his delivery to the Consul so apply- 
ing, to be sent back to the dominions of such government. 

The present case, therefore, turns upon the question, whether a 
Commissioner, appointed by a Circuit Court of the United States, is 
an officer competent under the above treaty, or a Magistrate having 
competent power under the above act of Congress. 

ithout examining in detail the several acts of Congress relating to 
such Commissioners and their powers and duties, it is sufficient to say, 
that previous to the act passed August 23d, 1842, entitled “ An act 
further supplementary to an act, entitled an act to establish the 
Judicial Courts of the United States,” passed 24th Sept., 1789 
(5 U.S. stats. at large, 516), the duties of those officers were con- 
fined to taking acknowledgments of bail, and affidavits and depo- 
sitions of witnesses, in civil cases. By that act of 1842, they were 
invested with all the powers that any Justice of the Peace or other 
Magistrate of any of the United States, might then exercise in respect 
to offenders for any crime or offence against the United States, by 
arresting, imprisoning or bailing the same, under and by virtue of the 
33d section of the act of 24th Sept., 1789 ; and with all the powers that 
any Judge or Justice of the Peace might exercise under the 6th sec- 
tion of the act passed 20th July, 170, entitled “ An act for the 
government and regulation of seamen in the merchant service.” As 
this act, last referred to, relates exclusively to seamen in the merchant 
service of the United States, and has no reference to the government 
and regulation of seamen belonging to foreign merchant vessels, it has 
nothing to do with the present enquiry. 

I am aware that in a recent important case, (matter of Kaine, 10 
Leg. Obs., 257,) it was held by the Judge of the District Court for this 
district, that inasmuch as a Commissioner acquired by the act of 1842, 
all the powers of a Justice of the Peace or State Magistrate in the 
arrest and commitment of offenders, for any crime or offence against 
the United States, he necessarily, by such functions, became himself a 
Magistrate, and acquired all the powers of a Magistrate for the arrest 
and commitment of offenders under the laws of the United States. In 
other words, that the effect of that act was to confer on these Commis- 
sioners, as Magistrates, all the authority to arrest and commit, which 
any acknowledged Magistrate could exercise under any law of the 
United States. 

Notwithstanding thesincere respect with which I have long regarded 
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the opinions of that distinguished Judge, I cannot assent to this pro- 
position. In my humble judgment, these Commissioners are not 
Magistrates in any strict or proper sense of that term. They are mere 
Commissioners, authorized by statute, for the greater facility of crim- 
inal business, to perform certain duties ordinarily incident to magis- 
tracy ; and their magisterial or guas¢ magisterial functions must be 
confined to such as are expressly conferred in terms by some act of 
Congress, and cannot be implied from or enlarged by the somewhat 
vague title of Magistrate, whether correctly or incorrectly applied to 
them. 

If I am correct in this view, the power of arrest and imprisonment 
conferred on United States Commissioners by the act of 1842, can 
only be exercised in regard to offenders for any crime or offence 
against the United States. Desertion from a foreign merchant vessel 
within the United States, whatever offence it may be as against the 
government or laws of the country to which such vessel may belong, 
is certainly none against the United States. In that point of view, no 
Court, Judge or Magistrate in this country, could take cognizance of 
it. Such deserters are not offenders within the letter or spirit of the 
act of 1842, or of the 33d section of the Judiciary act of 1789. 

In this particular case, the Commissioner was not an officer com- 
petent under the treaty, nor a Magistrate having competent power 
under the act of 1829. Nor can any such Commissioner, in any 
similar case, legally authorize the arrest or detention of deserters from 
foreign vessels under that act. ~ 

The detention of the prisoners is therefore, illegal, and they must 
be discharged. 








PRACTICE CASES. ° 


N. V. Superior Court. 
(AT CHAMBERS.) 
Before Mr. Justice EMMET. 
Kryxarw and Wire against Kier and Brown. 


MOTION TO STRIKE OUT ANSWER FOR DEFECTIVE VERIFICATION. 


Where a defendant, in his answer, has stated nothing on information and belief, his affidavit, 
that his answer is true to his knowledge, without adding the words * except as to the 
matters therein stated upon information and belief, and that as to those matters he 
believes it to be true,” is a sufficient and proper verification. 

One defendant cannot swear to the want of sufficient information to form a belief on the part 
of a co-defendant. 


The facts appear in the opinion of the Court. 
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Emmet, J.—The nature of the complaint does not appear on this 
motion ; but the defendants answered jointly and severally, that they 
were at and during the times mentioned in the complaint, owners of a 
line of stages or omnibuses, known as Kipp & Brown’s line, and 
were engaged in the business of carrying passengers for hire in such 
stages between certain points in the city of New York. But as to 
each and every other allegation of the complaint, they say, ‘“‘ These 
defendants have no knowledge or information thereof sufficient to form 
a belief, and therefore they controvert each and every other allegation 
of the said complaint.” 

The verification is as follows: “Solomon Kipp and Abraham 
Brown, being severally duly sworn, say, each for himself, that the 
foregoing answer is true of his own knowledge, except so far as the 
same alleges a want of sufficient information to form a belief on the 
part of the other defendant ; and that as to such allegation, he believes 
the same to be true. 

The defect in this verification, as specified in the notice of motion, 
is, that.it is not in the form or to the effect and purport prescribed by 
the statute, and does not state that the answer is true of defendants’ 
own knowledge, except as to the matters therein stated upon informa- 
tion and belief; and that as to those matters, he believes it to be true. 

This objection assumes, that in all cases where a pleading is 
verified, it is necessary, under the code, to insert in the verification 
the exception as to matters stated on information and belief, whether 
any matters are so stated in the pleading or not. And it may be the 
common practice to put the verification in that form, indiscriminately 
in all cases; but I have no hesitation in saying, that in a pleading 
which alleges or admits nothing on information or belief, it is not only 
unnecessary, but improper, to put such a senseless exception in the 
verification. It is improper, because it implies a falsehood, and 
makes the party swear to such false implication. 

The code (§ 157) does not in terms require that such a verification, 
as a form, shall be tacked to every pleading, whether it fits it or not ; 
and it would be against common sense and reason to give it such a 
construction. If a party who, in his answer, has stated nothing on 
information and belief, thinks it advisable to swear that he believes 
such statement to be true, he doubtless has a right to do so; but if, in 
such a case, he confines himself to swearing that his answer is true to 
his knowledge, he not only complies with the requirement of the code, 
but avoids what, to say the least of it, is a harmless absurdity. 

As the answer in this case does not contain a single statement or 
admission on infurmation and belief, a verification simply to the effect 
that the answer was true to the knowledge of the defendants, would 
therefore have been sufficient. But the verification in this case con- 
tains a peculiar exception, in a form and for a purpose altogether 
different from the exception referred to in § 157 of the code, and which 
was inserted in order to guard each defendant from the manifest im- 
propriety of swearing as to the insufficiency of information to form a 
belief possessed by the other defendant, as to the matters alleged in 
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the complaint, not answered upon the knowledge of the defendants. 
The necessity for this exception might have been avoided by using 
this form of expression in the answer, “ These defendants severally 
say, each for himself, that he has no knowledge or information thereof 
sufficient to form a belief,” instead of “ These defendants have no 
knowledge or information thereof sufficient to form a belief;” but as 


applied to the answer in its existing form, the exception does not . 


impair the verification, and was a proper and conscientious reservation 
to be made by each defendant. 

The motion, therefore, must be denied, but without costs. On 
questions of this nature arising under the code, the failing party should 
incur no such penalty. 


N. D. Common Pleas. Ye 7 
jiyjltt 








Before Mr. Justice DALY. 


James H. Hacxerr against Joun Ricwarps. Stel, / 9 


A denial of a material allegation of the complaint on information and belief is not such a ¢znial 
as is prescribed by the code, and the complaint, in that respect, must be taken as true. 

The code now requires a general or specific denial, and the defendant must answer absolutely, 
without any qualification whatever, unless he has neither knowledge nor information 
sufficient to form a belief. - 

Where a tenant expressly covenanted in a lease that in default in the payment of rent, the 
landlord might reénter and take possession of the premises; and, in the event of the 
landlord being unable to relet, the tenant would make up all loss, the landlord’s dispos- 
sessing the tenant does not terminate the relation of landlord and tenant, and discharge 
the latter from the payment of rent. 


This action was tried before the Court. The facts appear in the 
following opinion. 


C. Bainbridge Smith, for the plaintiff. 
A. L. Jordan, for the defendant. 


Daty, J.—The assessment of the premises for the Croton water tax 
from the 1st of May, 1852, to the Ist of May, 1853—the fact, that it 
remained unpaid to the 1st of September, 1853, and that the plaintiff 
paid it, together with the penalty incurred by non payment, in all 
$8.40, is averred in the complaint, and not denied by the answer. 
The answer does not put in issue any of the above facts, but simply 
denies the conclusion of indebtedness. As respects this item, there- 
fore, the plaintiff is clearly entitled to recover it. 

That damages to $37.50 had accrued to the plaintiff by Abbott’s 
suffering the premises to remain out of repair, is not denied in the 
form prescribed by the last amendment of the code. It is denied 
upon information and belief, which I think is not sufficient. Before 
the amendment, a specific denial was required of each material 
allegation controverted by the answer, according to the defendant’s 
knowledge, information or belief, or of information thereof sufficient 
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to form a belief. But the code now requires a general or specific 
denial of each material allegation, or else of any knowledge or infor- 
mation thereof sufficient to form a belief. The clause allowing a 
defendant to deny, according to his knowledge, information or belief, 
has been stricken out ; and I suppose the construction of the amended 
section now is, that the defendant must deny absolutely, without any 
qualification whatever, unless he can deny that he has neither 
knowledge nor information sufficient to form a belief. Where he 
cannot do this, as where he has knowledge or information, and has 
formed a belief, he must deny positively, for he cannot traverse the 
allegation now, except in one of two modes. The intention of the 
Legislature appears to have been to allow the defendant less latitude 
in traversing the complaint than heretofore; for they have designedly 
omitted the provision allowing a denial upon knowledge, information 
or belief, and substantially reénacted the form prescribed when the 
code was first passed, ey of 1848, § 128,) and which form must now 
be strictly followed. It is a matter of regret to be compelled to give 
this construction, as the plaintiff failed upon the trial to show that he 
had sustained any damage at all ; and the effect of holding the answer 
insufficient in this respect, is to conclude the defendant, by an admis- 
sion on the record, that the plaintiff has sustained damage to the 
extent claimed. The plaintiff, it is true, now insists that he was un- 
prepared upon the trial to prove his claim of damage regarding the 
fact, as admitted by the answer. Be that as it may, I can but regret 
that the change made by the Legislature affords me no alternative but 
to hold that the mode of denial adopted by the defendant is not 
authorized by the statute, that the claim of damages is admitted, and 
that the plaintiff is entitled to recover it. 

Abbott expressly covenanted in the lease, that in the event of 
default in the payment of rent, the plaintiff might reénter and take 
possession under the act authorizing summary proceedings ; and, in 
the event of his so taking possession, and being unable to relet the 
premises, that he would pay any loss or difference in the rent. But 
for this express understanding on his part, the dispossessing of Abbott 
would have terminated the relation of landlord and tenant, and have 
discharged him and his surety from the payment of rent therefor— 
Hinsdale v. White, 6 Hill., 507 ; MeKeon v. Whitney, 3 Denio, 452; 
Lule v. Zule, 24 Wend., 76. He was bound, however, by the terms 
of his covenant, to make good any deficiency in the rent that might 
arise from the plaintiff’s inability, after he got possession, either to let 
the premises, or to let them for the same amount that Abbott had 
covenanted to pay. The plaintiff relet them for the residue of the 
term in his own name, which he was authorized to do by the lease, from 
the ist of October, 1852, to the Ist of May, 1853, at the rate of $600 a 
year, being $100 more per annum than the rent reserved in the lease 
to Abbott; but the increase of rent was obtained, according to the 
testimony of Hackett, in consequence of his making repairs upon the 
premises to the extent of $200. This expenditure for repairs reduced 
the amount of rent which Hackett received for the remaining seven 
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months to $150, nearly a hundred dollars less than Abbott was to pay, 
but he probably received a fair equivalent for the difference in the 
enhanced value of his building after the repairs were put upon it. 
But it is not material to go into that inquiry here ; it is sufficient that 
when this suit was commenced in February, that he obtained no rent 
for the months of August and September; and I shall hold that for 
those two months he is entitled to recover at the rate reserved in the 
lease. .A tender was made by the defendant of the rent for the month 
of August, but it was made with the condition that the defendant was 
entitled to be discharged from all further liability for rent, in pursu- . 
ance of an agreement entered into between the plaintiff and Abbott. 
This agreement, however, the defendant failed to prove. 

I shall therefore give judgment for the plaintiff for the two months’ 
rent, $41.66—$83.32 ; the Croton water tax and penalty, $8.40, and 
the $37.50—in all, $129.22. 


210] 














THE LATE CHIEF JUSTICE JONES. 
MEETING OF THE NEW YORK BAR. 


A mertine of the members of the New York bar was held on the 3d Oo 
tober instant in the chambers of the Superior Court, in honor of the mem. 
ory of the late Chief Justice Samuel Jones. There were present some of 
the most distinguished gentlemen of both bench and bar, among them being 
Chief Justice Oakley, and Justices Bosworth, Campbell, Mitchell, Edwards, 
Woodruff, Daley, Emmet, and Phillips; John Anthon, Esq., Hon. Ogden 
Hoftinan, Beverley Robinson, Henry 8. Dodge, Charles P. Kirkland, J. B. 
Dillon, and J. R. Whiting. 

His Honor the Chief Justice was called upon to preside, being assisted by 
the following gentlemen as Vice Presidents :— 

Judges Bosworth, Roosevelt, Ingraham ; Recorder Tillou, Beverley Robin- 
son, Esq. 

As Secretaries of the meeting were elected—Hon. Wm. Kent, John Anthon, 
James Lorimer Graham, and J. Slosson, 

Upon motion, the resolutions passed at a meeting of the bar convened for 
the same purpose on the 19th of August last, (and published in the Heraup 
at that time,) were read. 

Hon. Jupet Epwarps rose and said :— 

Mr. President: The relations, sir, which for some time existed between the 
venerable jurist whose memory we are now met to honor, and myself, will be 
a sufficient apology for my expressing my feelings and sentiments upon this 
occasion. At the time, sir, when we became associated together, he had 
passed through a long and honorable career at the bar; he had occupied what 
was considered the highest judicial position in the State; he had long presided 
in the leading local Court in this city ; he had lived his three-score and ten 
years, and alinost reached his four-score. I, sir, came from a generation that 
was then just entering upon the active discharge of the most serious and 
responsible duties of the State. It was under those circumstances that we 
became associated together upon the same bench, and I take pleasure in saying 
that all our intercourse was agreeable—all was harmonious. My respect and 
admiration for his learning and ability as a judge were not diminished, and 
my regard for him as a man was increased. It is well known that there was a 
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great mass of business thrown upon the Court in which he was called upon 
to sit, The calendar of the General Term consisted of the accumulated cases 
of the Court, as it had been previously organized, and of the Court of Chan- 
cery. The calendar of the Special Term consisted of the business which had 
been pending before the Vice-Chancellor and the Assistant Vice-Chancellor of 
this Circuit. In the apportionment of the duties of the different members of 
the Court, his share was peculiarly onerous, but he shrank from no labor ; he 
avoided no responsibility ; he exhibited upon all occasions, as he always had 
exhibited, a desire and a determination to do all that his duty required of 
him—and he did it. He made himself, through investigation and examina- 
tion, completely the master of every case ; and by his active and energetic 
perceptive powers, he rapidly embraced the merits of each—not only in its 
general bearings, but in its more minute and particular relations. By his 
admirable system of analysis, he separated the important from the unimpor- 
tant facts in a cause, and stored them away in his memory, ready for use upon 
all future occasions—so that, at the conclusion of the Term, he was fully pre- 
ared to give his decision in every case. But, sir, he did not rest satisfied 
with that ; for, upon almost every matter, he wrote his opinion, not for the 
purpose of display, not for the purpose of publication,—for he rather avoided 
that, and his opinions were rarely published,—but he did it for his own satisfac- 
tion, to test the accuracy of his own conclusions, so that he might be able in 
some measure to act as a critic upon himself. That those opinions were able 
and learned, | need not inform you, who have been so honorably associated 
with him. They were learned, not in the acceptation in which that word is 
sometimes used ; they exhibited none of that learning which consists in an 
elaborate and clerkly compilation from digests ; but they exhibited rather the 
aor species of learning which selects, which analyzes, which systematizes, 
which traces rules to their principles and their origin, which judges of deci- 
sions by their reasons, which notes the changes of the law as they have been 
produced by changes in society and political institutions, which observes how 
far modifications have been introduced by judicial decisions, and how far by 
statutory enactment, and which uses all this for the purpose of arriving at the 
truth. When I say he was learned, I do not confine myself in the applica- 
tion of the term to any particular branch of the profession. Ilis learning 
extended through all the important subjects of the law. He was peculiarly 
familiar with the title of real estate. He had had great and extensive practice 
in every variety of cases arising under it. He had studied it. He had con- 
sidered it in all its relations, in all its technicalities, in all its niceties, and in 
all its peculiarities. He had followed its changes from the “feudal and decre- 
~ carcase” of the old country to our own animated and living system. 
ith the title of mercantile law he was no less familiar. While he sat in 
the Court in which you, sir, have been associated with him, there was scarcely 
& question in reference to the law merchant that had not received his partic- 
ular examination and consideration ; and we all recollect with what satisfac- 
tion he encountered the difficulties and intricacies of one of the most com- 
licated and perplexing cases of marine insurance. But, sir, although he was 
earned in the wisdom of the past, he had none of that bigoted attachment to 
it which rendered him blind to the present. LHe did not believe that because 
rules had been restricted to particular cases, in a peculiar state of society, man- 
kind were necessarily to be restrained by them, and confined to them in all 
future time. He believed that the common law was a progressive—an expan- 
sive science—admirably adapted to all the wants and all the exigencies of 
civilized society. If any radical changes were introduced by statute, he did 
not endeavor, by construction, to foil the object of the law maker. He be- 
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lieved that it was the duty of a good judge to carry out the law, and adminis- 
ter it fully according to its spirit. “It is thus,” as I have heard him say, “that 
if a law is a wise law, its good effects will be more generally and completely 
felt ; if it is an unwise law, its defects will become apparent, and the intelli- 
gence of the community at the proper time and in a proper manner, will apply 
the remedy.” But, sir, he was not destined to continue during his: life upon 
the bench, and most of those persons who are now present, will recollect the 
enthusiasm with which he declared to the assembled bar that he returned to 
the profession with the same zeal, and with the same ardor with which he 
commenced his career. 

This might have seemed affectation in some, but the reality showed that it 
was not so with him. He immediately entered upon a course of extensive prac- 
tice. He was employed in the most intricate and difficult cases. He met 
and was prepared for every emergency, and whether he was opposed by the 
promise of youth, or the vigor and maturity of stalwart manhood, or by the 
wisdom and experience of age, he found no master—he met no superior. If 
any question was raised as to a matter of fact, his memory was always ready. 
If any new difficulty upon a matter of law was suggested, he was prepared 
to meet it. If anything of combativeness was exhibited, he was ready for 
the contest, and to the last he exhibited under all circumstances that indomi- 
table energy and courage which, to my mind were the most admirable traits 
in his character. It was my good fortune, sir—for I regard it as such—to 
hear his last great effort, and my impression then was as it is now, that it 
was one of the ablest arguments that I had ever listened to. For five succes- 
sive hours, without verbosity, without repetition, without the discussion of 
irrelevant or immaterial questions or issues, and I may say without the slight- 
est indication, so far as I could perceive, of either mental or physical exhaus- 
tion, he rivetted the attention of every person present ; and when at the con- 
clusion, in reference to what he supposed to be a bearing of the case upon the 
prosperity of the city, he expressed his glowing anticipations of the future, I 
am sure that there was no person present who heard him with other feelings 
than those of the most unmitigated admiration and delight. 

But, sir, he held a distinguished position, not merely in his public, judicial, 
and professional capacity, he was equally prominent as a private citizen. 
He was a man of large social sympathies, and eminently true to all his social 
relations. He had been identified with a large portion of the history of this 
city, and he possessed a degree of information in relation to its property, to 
its squares, its parks, its streets, and its docks, which, perhaps, no man pos- 
sesses whom he has left behind him ; and there was no subject upon which he 
spoke with more pride and with more pleasure, than upon the past progress 
and the future prosperity of this city, But, sir, his sympathies were not con- 
fined to this narrow circle. In reference to all that related to the prosperity 
of the State, he felt an equal interest. In all that regarded the Nation, he 
was emphatically American. He had all the ardent patriotism which had 
been aroused and developed amid the exciting scenes of the past, and he had 
that intense feeling of nationality which so honorably characterizes the present. 

I have spoken of our deceased friend asI knew him. There are others, who 
can speak of him as he was, in other times, and under. other circumstances. 
My association with him commenced when he had arrived at the evening of 
his days, though still i1 the meridian of his intellect, and I never could ob- 
serve, in my intercourse with him, any shadow which indicated the coming 
night. When he was taken away from us he was actively engaged at his 
post. We all of us felt that society had lost an honorable and useful mem- 
ber, and, if 1 may be permitted to speak of myself, I felt that 1 had lost a friend. 
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Dante Lorp, Esq., was the next speaker. Mr. President,—When the 
grave closed upon our friend it closed upon an amount of learning and valu- 
able acquirements which deserves the attention of us all. The able address 
which we have just listened to appears to leave nothing more to say, unless 
to repeat the same thing again. He was born and bred of him who was 
almost entirely the father of the law of this State. His life was long and 
valuable. It was a life in which he reached the highest summit of professional 
ambition. Mr. President, it is difficult to address you, to address this audience, 
upon this theme. For what can any one say that has not been kncwn of 
Samuel Jones, for his life was open and read by all. I find him coming into 
the bar about the year 1799—about fifty four years ago. It is worth while 
to look at those who were his early associates, and from whom, to some de- 
gree you may judge of the man. Among his early associates and competitors 
for professional honors we find the names of Chancellor Kent, Ogden Hoffman, 
Alexander Hamilton, Aaron Burr, Ogden Livingston, Emmet, and others; 
and from such a school what might we not expect ?—Names engraven on the 
spot where I now stand. This was a school worthy of the scholar. This was 
a competition worthy of such a competitor. In this school Samuel Jones 
entered and took a distinguished position. Mr. Lord continued the eulogy 
to some length. 

Want of room prevents our giving the very able and eloquent speech of 
Hrram Ketonum, Esq. We shall, however, publish it in our next. 

Cartes P. Kirxianp, Esq., made a very able speech, and concluded as 
follows :—His sun is set, but it did not set in darkness—his intellect remain- 
ed unclouded and unimpaired to the last. And he who professes the Chris- 
tian faith will rejoice to know that in his last solemn moments he died a 
Christian’s death, and was consoled, and cheered, and exalted by the Chris- 
tian’s hope. 

I have been requested, said Mr. Kirkland, in conclusion, to move the adop- 
tion of the resolutions read by the Secretary of the Committee, and I have 
also been requested to add the following :— 

Resolved, That the President of this meeting designate a suitable person 
to prepare a memoir of the life, character, and public services of the late Hon. 
Samuel Jones, for publication. 

Resolved, That the proceedings which have been had by different public 
bodies, in relation to the decease of Chief Justice Jones, including the resolu- 
tions which have been passed, and the addresses which have been delivered, be 
collected and published in pamphlet form, at the expense of the New York Bar, 
and that it be referred to the Committee of the Bar already appointed to take 
such measures as they may deem proper to effect the object above mentioned. 

Resolved, That the memoir which shall hereafter be prepared in pursuance 
of the appointment that may be made by the President uf the meeting, be 
published in the pamphlet mentioned in the preceding resolution, and form a 
part thereof. 

Before the adoption of these resolutions Recorder Tillou and Mr. Roose- 
velt, brother of Judge Roosevelt, made some appropriate remarks on the 
character and life of the late Judge Jones. The resolutions were then adopted, 
after which Ralph Lockwood, Esq., read the following :— 

Resolved, That a committee be appointed to procure a copy of the portrait of 
Justice Jones now in the hands of James L. Graham, Esq., to be placed in 
the rooms of the Law Institute. 

This was also adopted, and the meeting adjourned, leaving the appointment 
of the committee to the President, Judge Oakley. 











